AGENDA
WASHINGTON EFSEC STANDARDS DEVELOPMENT GROUP
Wednesday, M ar ch 27, 2002
11:00 am. —4:00 p.m.
St. Placid's Priory, 500 College Street NE, L acey, Washington
Phone 360/438-2595
1 Welcome and introductions
2. Review of last meeting's minutes
3. Presentations
A. Noise—Dave Bricklin
B. Wetlands—Chuck Blumenfdd
C. Fsh and Wildife—Gary Sprague
D. Water Quantity—Chuck Lean

4, Next meeting and organization of remaining work
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March 27, 2002

EFSEC Standards Development Group
Meeting Minutes

L acey, Washington

Introduction
Siger Billie introduced the Priory to visitors.

Review of February 28, 2002 Meeting

The minutes of the February 28, 2002 meeting were gpproved with one change on
the third page in the second paragraph. The term “unregulated” PUDs was changed to
“locally or commission regulated” PUDs,

Process—If Standards M et

Bud Krogh raised the question of how the process for siting power plants should
mesh with the sandards. Essentialy, what effect does a* meets Sandards’ determination
have on the overdl EFSEC process, and more specifically, the State Environmental
Policy Act (SEPA) and adjudicative hearing requirements?

Chuck Blumenfeld commented that the processes should beintegrated. If a
project meets standards, does a SEPA Determination of Non-Significance (DNS) or a
Mitigated DNS (MDNYS) follow? Would the “meets sandards’ determination qudify a
project for “expedited processing”, as provided for in the statute? If not, would a project
then have to go through the whole process, i.e., SEPA EIS and adjudicative hearing? Mr.
Blumenfeld stated that he felt EFSEC had alot of latitude in settling the breadth of the
adjudicative hearings, and if the hearing was necessary, a“ meets sandards’
determination could serve to limit the scope of the hearings on certain issues. Discussion
followed on the relationship of the SEPA decision to the rest of the process. The idea of
using a Programmatic EIS on a set of sandards was raised and will be looked at further.

Darrel Pegples questioned what EFSEC would do if al parties had stipulated to
al of theissues. Responsesindicated that an gpplicant would still be expected to put on a
primafacie case that would present basic support for the gpplication through exhibits and
witness tesimony. It was noted that while the Council would consder stipulation
agreements, it is not bound to accept them.

Allen Fiksdd darified that this group’s focus is on dectric generating facilities,
rather than al the other types of facilities that could come before EFSEC.

Mike Lufkin will provide additiond thoughts on the process options to the group
a afuture meeting.

Wetlands Discussion

Mr. Blumenfeld presented a summary of wetlands regulations, reviewing the
federd, state, and locdl regulatory authorities and processes; issues reated to ddlineating
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wetlands; Corps of Engineers (Corps) criteriafor filling wetlands; and the role of the
Department of Ecology in EFSEC projects.

Jm Boldt asked what EFSEC'srole isin relaionship to the Corps waiting to issue
its permit until after the Council certifies condgstency with coastal zone management and
water quality standards. Could EFSEC get the locals and Ecology to expedite their
reviews? Mr. Fiksda responded that EFSEC supersedes other agencies and would
address the wetlands requirements in its recommendation to the Governor. Once a
project was gpproved, EFSEC would convey the State’ s “ certification” to the Corps. Mr.
Fiksdal continued that the Council would coordinate with Ecology and other state and
local agencies and the parties to determineif a project would meet state and local
subgtantive requirements for abroad range of environmenta areas, including wetlands.
Mr. Krogh and Mr. Boldt offered that a proactive role on the front-end of the process
would seemingly avoid problems later on. Mr. Fiksdd noted that the preliminary site
study process encourages a potentia applicant to work with staff and interested parties
which can lead to settlement of issues before an gpplication isformdly filed with the
Coundil.

Mr. Luce stated that the Earl Report proposes amore active role for EFSEC staff
in managing the process, and developing recommendations to the Council, while
recognizing a more active role would require additiond staff and budget. One of the
legidative changes to RCW 80.50 in 2001 was a provision that EFSEC gtaff could be
more active in developing recommendations to the Council. Mr. Luce noted that thisis
more in line with the $aff rolesin the Oregon and California Siting processes.

Mr. Blumenfeld commented that thisis an issue that goes beyond wetlands. The
EFSEC Chair and Governor’s Office can encourage agencies to devote staff early onin
the process, but agencies are reluctant to dedicate resources until there is sufficient
information on a proposed project.

Mr. Blumenfeld continued that there are no defined standards for setting what is
appropriate mitigation for filling wetlands areas. There are some guiddines, but
generdly the mitigation is based on negotiated settlements. Mr. Luce stated that this
group could help define standards, with a high degree of specificity that would let
goplicants know what level(s) of mitigation would be required. Dave Bricklin pointed
out that first there would need to be a threshold decison whether to dlow filling at dl at
the proposed site. It was noted that loca ordinances should identify what areas should or
should not befilled.

Discussion followed on the difficulty of developing wetlands standards because
federd, date, and loca agencies al approach wetlands differently, and each site hasiits
own unique st of variables. Mark Anderson offered that the group could look a
edablishing guiddines that would recognize exigting loca land use regulations as the
gtandards “floor”. Gary Sprague responded that the Department of Fish and Wildlife had
prepared a paper in the mid-1990' s that identified different wetland types and retios, and
that might be agood starting point. He added that long-term monitoring would be needed
to determine if goals had been met. Mr. Peeples stated it was his experience that
gpplicants would prefer putting money up front and getting closure versus long-term
monitoring obligetions.
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Mr. Krogh asked Mr. Blumenfeld to work with the several group members who
indicated awillingness to assst in the development of proposed standards to present a
the next mesting.

Noise Discussion — Dave Bricklin

Dave Bricklin summarized his handout on noise standards for Washington State
and Oregon. In Washington, the State L egidature delegated the responsibility for
developing noise standards to the Department of Ecology, but only with generd
direction. The Ecology standards preempt local standards, unless different requirements
are “necesstated by specid conditions” Some locd jurisdictions rely exclusvely on
Ecology’ s sandards, while others have noise ordinances that prohibit “nuisance’ noise.
While there are |ots of ways to measure noise, Mr. Bricklin said he has never seen alocal
ordinance with anything other than the system that Ecology has chosen (the dBA system).
EFSEC' s standards for addressing noise are basically non-existent. Oregon’s system of
regulating noise is more refined than Washington's. Grant Bailey mentioned thet there is
no noise enforcement staff a Ecology anymore, so loca regulations prevail.

Richard Lovely asked if noise standards are measured at the receiving property’s
boundary. Mr. Bricklin said they are not necessarily at the property boundary. Dueto
the non-linear path noise travels, noise can be measured &t different places.

Mr. Blumenfeld said he thinks EFSEC needs standards where there are none, and
it may be possible to keep existing standards.

Mr. Krogh asked if the standards that currently exist are adequate. Mr. Bricklin
sad they are not; he said Ecology has not changed its noise standards in 20 years, and it
does not even have a gtaff for sandards at thistime. Mr. Lufkin suggested that the group
at least explore whether power plants have changed with regard to noise standards since
Ecology established its sandards in 1974.

Mr. Krogh asked if the group should try to develop new standards. Mr. Bricklin
sad that Ecology’ s standards are antiquated. Toni Potter said if the group warts
certainty, this needs to be dedlt with.

Mr. Luce said it isin everyone sinterest to have standards that provide certainty
wherethereisavoid right now. Whether it is existing Ecology standards or Oregon
standards, he hopes a proposed rule is developed through this group’s effort.

Rusty Falis said that whatever rule EFSEC adopts, it is going to have to be
rationd. To smply accept Ecology’s standards just because they are existing sate rules,
in his opinion would be athin rationale and not demongtrate the level of review and
discussion that the Council expects would go into setting rules. Because Ecology’s
standards are 20 years old, he suggests further analysis may be needed.

Mr. Krogh asked who would like to hep Mr. Bricklin in drafting a proposed rule.
Mr. Bailey offered his assistance.

Fish and Wildlife

Gary Sprague presented a memorandum prepared by Bill Frymire, outlining the
Washington Department of Fish and Wildlife authorities for participating in EFSEC
proceedings. The Department has a mandate to “preserve, protect, perpetuate, and
manage’ the fish and wildlife of the gate. Fish and Wildlife participatesin the review of
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“EFSEC projects’ as an expert in fish and wildlife protection and management. EFSEC
statutes recognize the balancing of the need for energy facilities with the least adverse
effects on the environment. Fish and wildlife Sandards may pertain to many species and
habitat conditions. For this reason, and because the Department’ s mandate to preserve
and manage fish and wildlifeis generd in nature, it is difficult to st quantifiable
standards.

Chuck Lean and others asked what, if anything, could EFSEC adopt specificaly
in regard to fish and wildlife. Mr. Sprague responded that it was possible that Sandards
could be set with regard to fish screening and crossing streams. Ultimately, however, Mr.
Sprague reiterated that there is no certain set of standards to adopt other than protecting
fish. Thegod, he said, isto not lose habitats. If habitats are affected, the Department
would prefer to evauate the impacts through scientific assessment, not regulations.

Darrel Peeples responded that it would take alot of work to develop standardsin this
area.

Allen Fiksdal asked if the group could think of a standard process that could be
expected by partieswho ded with thisissue in Siting power plants (something on paper
the gpplicant could see). Mr. Blumenfeld said that if he were EFSEC, he would want to
seeif there was any way to narrow what comes before EFSEC in the adjudicative phase.
Mr. Peeples mentioned that a mediation process after gpplication may be helpful in
dleviating some problems and giving direction to the parties, as opposed to afive-year
research project effort to set standards. Mr. Lufkin added that even if mediation does not
achieve resolution, issues can be narrowed down, and perhaps hearings shortened.

Mr. Falis asked if there would be incentives to move partiesinto a mediation
process, and if parties would be required to mediate. Mr. Krogh said in his experience
time requirements are helpful in mediation processes, and the group working to draft a
proposed rules would look further a whether mediation should be required, in addition to
examining how the pre-hearing phase could be improved.

Mr. Peeples, Mr. Fdlis, Mr. Lufkin, and Mr. Blumenfeld agreed to work on the
mediation process. Mr. Sprague will work on substantive standards for fish and wildlife,
with assstance from Mr. Krogh and Mr. Blumenfeld.

Water Quantity

Mr. Lean presented an outline of “ Suggested EFSEC Standards for Water Rights’
that he and Mike Lufkin prepared. Mr. Lean’s proposa would require gpplicants needing
to use water for energy facilities to acquire either a 1) new water right, or 2) water rights
which could be changed to meet the points of withdrawa, place of use, and purpose of
use identified in the gpplication. To get new water rights, there must be (1) available
water, (2) beneficid use, (3) no harm to existing water rights, and (4) conditions not
detrimenta to the public interest. If changes are required, the applicant must provide
EFSEC with areport of examination. The report of examination may be prepared by a
consultant or by Ecology (athough the gpplicant is then subject to conditions required by
Ecology for priority processing). If EFSEC accepts the report of examination, the Site
certification agreement will include water use authorization. EFSEC preempts
regulations under state law to get water rights.

Exhibit B(5—Report to Im Luce, Chair, Washington Energy Facility Site Evauation
Council

March 27, 2002 EFSEC Standards Development Group Meeting Materids
Page5of 5



Regarding substantive requirements, Mr. Lean suggested in his outline that
EFSEC water use authorizations (1) result in no net loss to any surface water body when
compared to use of the water rights provided by the applicant; (2) meet dl applicable
minimum flow requirements established by regulation; and (3) not impair any other water
right.” However, the“no net loss’ and minimum flow requirements may be varied as
required by public interest considerations.

After Mr. Lean reviewed the water rights outline, Dave Arbaugh asked what
happens if EFSEC rgects areport of examination. Mr. Lean said he did not research
what happens if an gpplicant isregected totaly. Mr. Krogh suggested drafters consider in
all proposed rules the decision-making process that would apply to the acceptance or
rgjection of the report of examination. Charles Carelli suggested water conservancy rules
be included in the standards.

Mr. Krogh said the next step will be to use Mr. Lean’s concept outline as a
strawman proposal for each person (especialy those persons with the Department of
Ecology) to review and get back to Mr. Lean and Mr. Lufkin with commentsin afew
weeks. Then Mr. Lean and Mr. Lufkin will draft a proposed rule.

Next Meeting

In working toward a June 30, 2002, completion date, the following people agreed
to work together in writing proposed rules for stlandards on their respective issues by the
next meeting, Thursday, April 25, 2002: Chuck Blumenfed and Grant Bailey (wetlands),
Dave Bricklin and Grant Bailey (noise), Brian Carpenter (socio-economics), and Mike
Lufkin and Dave Bricklin (air). Mr. Lean and Mr. Lufkin will draft a modified strawvman
proposa on water quantity. Mr. Peeples, Mr. Blumenfed, Mr. Lufkin, and Mr. Flis
will work on a general mediation process for fish and wildlife, and Gary Sprague and
Bud Krogh will look at fish and wildlife standards.

The April 25, 2002, meeting location is to be announced, as isthe location of the
following meeting, Thursday, May 9, 2002. The group will also meet Thursday, May 23,
2002, at St. Placid's Priory and may meet twice in June.
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March 27, 2002

EFSEC Standards Development Group

Richard Lovely
John Soden
Grant Balley
Mike Lufkin
Charles Cardli
Dick Fryhling
Tony Ifie

Jm Boldt

Gary Sprague
Dave Arbaugh
Rudy Fdlis
Allen Fiksdd
Mark Anderson
VictoriaLincoln
Chuck Blumenfeld
Jugtin Long
Mike Mills

Jm Luce

Bud Krogh
Chuck Lean
Donna Ewing
Toni Potter
Brian Carpenter
Sandi Swarthout
Tim Boyd
Krigen Sawin

L ee Faulconer
Colins Sprague
Dan Sdigman
Darrel Peeples
Stuart Trefry
Dave Bricklin
Sue Mauermann

Meeting
Attendance

rlovely@ghpud.org
jsoden@jsanet.com
gbailey@jsanet.com
michaell @atg.wagov
ccar461@ecy.wa.gov
dickf @cted.wa.gov
tony.ifie@wadnr.gov
jmboldt@aol.com
spraggrs@dfw.wa.gov
dcarbaugh@att.net

rustyf @atg.wa.gov

allenf @ep.cted.wa.gov
marka@ep.cted.wa.gov
victorid @awcnet.org
cblumenfeld@perkinscoie.com
justind43long@hotmail.com
mikem@ep.cted.wa.gov
jiml @ep.cted.wa.gov
ekrogh@serv.net
|ean@atthi.com
suedonoly@aol.com
antoni apotter @attbi.com
briancarpenter @rebound- bctc.org
sswarthout@atthi.com
thetsbgroup@attbi.com
kristens@awb.org

Ifaul coner @agr.wa.gov
csprague@hctc.com
sdigman@tel eport.com
dpeeples@ix.netcom.com
strefry@wpuda.org
bricklin@wingtarmail.com
smau461l@ecy.wa.gov
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REVIEW OF NOISE STANDARDS FOR EFSEC “STANDARDS” WORK
GROUP
DaveBricklin

| have compiled summary information on the regulation of noise by Washington
State, loca jurisdictions within Washington State, and the State of Oregon. Excerpts of
pertinent statutes and regulations are pasted in below and aso are available through the
web page links provided below.

WASHINGTON STATE REGULATIONS

In 1974, the Legidature enacted a noise control statute. The statute itsalf does not
establish any objective substantive standards. 1t del egates substantive rule making to the
Department of Ecology. The legidative findings date that:

Inadequatdly controlled noise adversdly affects the hedlth, safety, and welfare of the
people, the vaue of property, and the quality of the environment. Anti-noise measures of
the past have not adequately protected against the invasion of these interests by noise.
There isaneed, therefore, for an expansion of efforts state-wide directed toward the
abatement and control of noise, considering the socia and economic impact upon the
community and the sate. The purpose of this chapter isto provide authority for such an
expangon of efforts, supplementing existing programsin the field.

RCW 70.107.010.

The State Legidature then delegated to the Department of Ecology the
respong bility for developing noise standards. RCW 70.107.030. The Legidature
provided DOE with only generd direction, in theseterms.

The Department, after consultation with state agencies expressing an interest therein,
shall adopt, by rule, maximum noise levels permissible in identified environmentsin

order to protect against adverse affects of noise on the hedlth, safety, and welfare of the
people, the vaue of property, and the quaity of the environment; PROVIDED, THAT in
s0 doing the Department shd| take aso into account the economic and practica benefits
to be derived from the use of various products in each such environment, whether the
source of the noise or the use of such products in each environment is permanent or
temporary in nature, and the state of technology relative to the control of noise generated
by al such sources of the noise or the products.

RCW 70.107.030(1).
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The Legidature dso provided that the standards set by Ecology were to preempt
local standards unless there was a finding that different requirements were "necesstated
by specid conditions.” RCW 70.107.060(3). Loca standards are to be submitted to
Ecology for review and approval. (If locd standards are disapproved by Ecology, the
local government can gpped to the Pollution Control Hearings Board. 1d.)

The standards adopted by the Department of Ecology are found in Chapter 173-60
WAC. The standards are based on the type of property from which the noise is emitted
and the type of property which receives the noise. The regulations establish three classes
of property (A, B, and C). Class A are "lands where human beings reside and deep.”
WAC 173-60-030(1)(a). Class B are "lands involving uses requiring protection against
noise interference with speech” and typically include hotels and motels, retail property,
and educationa and rdigious establishments. WAC 173-60-030(1)(b). Class C are "lands
involving economic activities of such a nature that higher noise leves than experienced
in other areasis normaly to be anticipated.” WAC 173-60-030(1)(c). Examplesinclude
indugtrid and agriculturd aress.

The regulaions then establish amaximum dBA leve in matrix form as follows:

EDNA OF EDNA OF
NOISE SOURCE RECEIVING PROPERTY
ClassA ClassB ClassC
CLASSA 55dBA 57 dBA 60 dBA
CLASSB 57 60 65
CLASSC 60 65 70

WAC 173-60-040(2)(a).

The regulations provide that between the hours of 10:00 p.m. and 7:00 am. the
noise limitations for receiving properties within Class A are reduced by 10 dBA.

The regulaions aso provide for avariety of short-term exceedences of the
nomina maximum standards. WAC 173-60-040(2)(c).

The regulaions aso provide along list of exemptions, WAC 173-60-050, but
none of them appear to pertain to power generation fadilities

While the Legidature provides that generadly Ecology's regulations preempt loca
regulations, Ecology's regulaionsinclude this satement:

Nothing in this chapter or the exemptions provided herein, shall be construed as
preventing loca government from regulating noise from any source asanuisance. Locd
resolutions, ordinances rules or regulations regulating noise on such abasis shdl not be
deemed incong stent with this chapter by the department.

WAC 173-60-060.

Exhibit B(5—Report to IJm Luce, Chair, Washington Energy Facility Site Evauation
Council

March 27, 2002 EFSEC Standards Development Group Meeting Materias

Page 9 of 9



Locd noise ordinances in Washington State show greet variability in ther
treatment of noise. Some jurisdictions (e.g., City of Olympia, Lewis County, Pierce
County, Skagit County) apparently do not address noise at al, relying exclusvely on
Ecology's regulations. Other jurisdictions (e.g., Clark County) have generic noise
ordinances which prohibit "nuisance” noise (dogs barking and baying) and otherwise
adopt Ecology's regulations. King County has adopted DOE's sending/receiving property
matrix but with some dight modifications. See KCC 12.88.020 (distinguishing between
rurd resdentid and other residentia properties and distinguishing between commercid
and indugtrid properties).

EFSEC's sandards for addressng noise are (ironically) slent. | believe the only
place in which EFSEC's rules address "noise” is in the regulation specifying the content
of a SCA gpplication. That regulation provides that the applicant "shdl describe the
impact of noise from construction and operation and shal describe the measures to be
taken in order to eliminate or lessen thisimpact." WAC 463-42-352(1). No standards,
subjective or objective, are established.

In my limited review, | have found no ate or loca regulaionsin Washington
thet utilize a noise measurement system any more sophigticated than that relying purely
on the dBA metric -- and many that are far less sophigticated or non-existent.

OREGON

In contrast to Washington's noise standards which either use the dBA metric or an
amorphous "nuisance" standard, Oregon has employed a system that involves amore
detalled andyss of potentid noise impacts. An analogy might be that the Washington
system attempts to determine the hedlth of the patient smply by taking its temperature.
Other measurements of "hedth" -- such as blood pressure, blood tests -- are ignored.
Oregon's system involves an analysis of additiona methods of measuring noise. Without
getting into al the scientific details, suffice it to say that the Oregon regulaionsinvolve a
much finer andyds of the different components of "noise" and establish regulations that
are much more finely attuned to those scientific nuances.

| am attaching alink to the Oregon website where the regulations can be found.
http://arcweb.sos.state.or.usruleOARS 300/0AR _340/340 035.ntml Theregulations
gpecific to "industry and commerce" are found at OAR (Oregon Adminidrative Rules)
340-035-0035. Tables 7 and 8 (referenced in the regulations) can be found at this
website: http://www.deg.state.or.us/about/divis on35tabl e7- 8. pdf . Tables9
and 10 (referenced in the regulations) can be found at this website:
http://www.deq.state.or.us/about/divis on35tabled- 10.padf.

Table 10, in particular, provides afar more sophisticated method for assessng
(and egtablishing limits) noise impacts than anything | have seen in Washington State.
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While the Oregon regulations are more refined than Washington's, the Oregon
Sandards do not address dl the scientific nuances of the noise issue. Among other things,
they do not address the troubling aspect of bothersome noise known as tones. Industria
equipment that meets various decibel-based noise sandards can till emit tones which can
be very disturbing to the human ear, disrupting deep and other quiet activities. Noise
standards, quantifiable or subjective, should address tones as well as the full frequency
range of noise.
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OUTLINE OF SUGGESTED EFSEC “STANDARD” FOR WATER RIGHTS

Chuck Lean and Mike Lufkin

Procedure.

A. Applicants proposing to use water for an energy facility must either
acquire a newwater right or acquirewater rightswhich can be
changed to mest the point(s) of withdrawal, place of use and purpose
of useidentified in the application. Thewater rights should be
identified in the application. If a site certification authorizing water
useisissued, then theidentified water rightswill be held in abeyance
during thelife of the site certification.

B. If the applicant can acquire a water right which issuitablefor use
without change, then the only requirement isto identify that water
right in the application.

C. If changesarerequired, then the applicant must provideto EFSEC a
report of examination identifying the changesto be made and the
guantities of water (both in gallons per minute and acr e feet per year)
which are dligible to be changed, together with any limitations on time
of use.

D. Thereport of examination may be prepared by Ecology, in which case
the applicant shall meet any other conditionsrequired by Ecology
necessary to obtain priority processing by that agency.

E. Alternatively, thereport of examination may be prepared by a
consultant retained by the applicant, in which event the applicant is
not required to comply with Ecology’ s requirementsrelating to
priority of processing.

F. If EFSEC acceptstherecommendationsin the report of examination,
then an appropriate water use authorization shall be included in the
site certification agreement. The water rightswhich formed the basis
for that authorization shall be attached to the site certification
agreement and held in abeyance during thelife of that agreement.
Thetermsand conditions of water use, however, shall be those set
forth in the site certification agreement.

. Substantive Requirements.
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A.

Water use authorizationsissued by EFSEC shall: (1) result in no net
lossto any surface water body when compar ed to use of the water
rights provided by the applicant; (2) meet all applicable minimum
flow requirements established by regulation; and (3) not impair any
other water right.

The“nonet loss’ and minimum flow requirementsin I1. A. above
may be varied in the event that EFSEC deter minesthat such variance
isnecessary dueto overriding considerations of publicinterest. In no
event shall EFSEC authorize use of water which will impair any other
water right (except the right inherent in a minimum flow

requirement).

EFSEC may require any other water resour ce or water shed
enhancements which it determines are necessary to meet the
requirements of chapter 80.50 RCW.
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ATTORNEY GENERAL OF WASHINGTON

1125 Washington Street SE ¢ PO Box 40100 » Olympia WA 98504-0100

MEMORANDUM
March 27, 2002
TO: Jim Luece, Chair, EFSEC
- ,"-—__- -
FROM: William €. Frymire, Assistant Altorney Genera "[‘.rT--—-
SUBTECT: WDFW Authoritics In EFSEC Proceedings

You have requested information regarding the statutory authorities the Washington
Department of Fish and Wildlife EDumdmnm} naserts when itgﬂlﬂiﬂ! ales as an intervenor in
proceedings before the Energy Facility Site Evaloation Council (EFSEC).

The Department’s statutory authorities are generally found in Title 77 RCW, Wildlife,
lish, and shellfish are generally the property of the stale. RCW 77.04.012. The Department has
a mandate 1o “preserve, protect, perpeluate, and manage” the fish and wildlife nf&‘; state. Id.
The Department shall conserve the fish and wildlife resources in a manner that does not impair
the resource. ld,

The Director of the Department shall “investignle the habits and distribution of the
various species of wildlife native to or adaptable to the habitmts of the state” RCW
T7.12.020¢1). The Fish and Wildlife Commission shall determine whether a species of fish or .
wildlife should be managed by the Department and, if so, categorize (hat species into a
clagsification. Id. For the protection and management of wildlife species, the Department hos
created a number of classifications; for example, protected species (RCW 77,12.020(5)), &Em
animals and fur bearing animals (RCW 77.12.020(2)), game birds and predatory birds (RCW
T7.12.020 %;, game fish and food fish (RCW 77.12.02(004)), endangered species (RCW

71.12.020(6)), and deleterious exotic wﬂdlil‘u (RCW 77.12,02007)). ——
In the context of EFSEC siting proceedings, the Department participates ns thg ﬂ%‘s
expert in fish and wildlj i and rr:d;sh and wildlife protection and management. ¢
epartment putes in EFSE & informatlo to assist

PrOCEEIIngs 10 provide n
EFSEC and the Governor in completing their duties and mandates. By RCW 80.50.010, the
}EHiﬁTulurf recognizes the many issucs and interests involved in the siting of new energy
acilitics,

! A5 noted above the logislature has vested the duty to investigate, protect and manage the state fish and
wildlife respurces in ihe Department. The leglslatire his appolnicd a Depantment representative to EFSEC ns n
standing member (RCW 80 50.0303)), and EFSEC rules generally make the Department a party of right regarding
Fisdh ol wilellifie dssues. WAC 463-30-050, Lasily the Depariment |s recognized by SEPA a8 an expert reganding
naturnl resource isswes. WAC 197-11-920.

! The leglslature recogiiees growih bn energy deimand requines a procedune for decision moking regording
the siting, of future projects, in pant because they significantly “impact the welfare of the population, the location and
growth of industry ond the usé of e natursl resources of the siite,™ BCW S0 50,010

e < O
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Washington state EFSEC policy recognizes the need for new energy facilities balanced
with the need to locate and operate such facilities where they will produce minimal adverse
effects on the environment, the ecology of the land and its wil life, and the ecology of the state
walers and their aquatic life. RCW 80.50.010. EFSEC’s balancing of the need for a new facility
yfili-. II;}_'m:u brond interests of the public is to be based on a number of premises, specifically
including:

To preserve and protect the quality of the environment; to enhance the public's
opportunity to enjoy the esthetic and recreational benefits of the air, water and land
resources, 10 promote air cleanliness; and to pursue beneficial changes in the
environment. RCW B0.50.01002).

The Department's participation in adjudicative proceedings provides EFSEC information
about the Eﬂﬂu"ﬂ%h“j&ﬂlﬁ_mh%mt_gni the potential for impacts resulting from an
_gip—ﬁﬁit‘n}mgsu - Information provided by the Deparfment assists EFSEC in its duly to
consider &nd balinee the principles noted in the policies and premise above,

Ihe Department also  assists EFSEC  through participation  throu the State
Environmental Policy Act (SEPA) process. The Department is recognized as havin special
expertise regarding the subjects of water resources and water quality, hazardous/toxic su ces
and solid and hazardous waste, fish, wildliT&, Ratural resources, Tind use and management, and
recreation. WAC 197-11-920. For the purposes of SEPA, the Department is an “agency with
jurisdiction” for construction projects in state waters that require a Hydraulic Project Approval.

AC 197-11-714, The Department uses ils expertise to assist EFSEC's SEPA process by
providing scoping comments and commenting on environmental documents,

In addition to the Department’s broad mandates and duties identified in the above
parngraphs, the Department hos a number of specific statutes which provide the Department
specific direction regarding particular wildlife species, habitats, or certain other situations,

hile EFSEC's statutes may preempt direet application of these statutes, the Department brin
the information and requirements to the attention of EFSEC, While EFSEC might not be directly
subject to these provisions, EFSEC's recommendations necessarily take these situations into
af}-:gau;tﬂuthlmugh conditions in any recommended Site Certification Agreement. RCW
0,50, 100(1),

The Department has o number of statutes that apply o the construction of projects in
waters of the state, and these statutes are generally found in chapter 77.55 RCW, EFSEC
proposals which contain “in water construction™ elements are likely 1o raise some or all of these
four different, but related, staluio es: 1) the need 1o address fish guards (sereens) on
woler diversion devices (RCW 77.16.220 and 77,55.040); 2) the need fo Consult with the
Department regarding nﬁp]imﬁuns to divert or store water (water rights applications) EREW
??.ss.c-su;; 3) the need to address fish ways through dams or other obstructions (RCW
77.35.060); and 4) the need to obtain a Hydraulic Project Approval, which generally addresses
timing, methods, practices, and mitigation for construction of projects in state waters (RCW
77.55.100). Chapter 77.55 RCW contains additional statutes, which provide either special cases
of the above simations or other related specinl provisions.

The Department applies a number of statutes, which address a particular species or
habitat condition. For example, RCW 77.12.035 directs that the Depariment “protect grizzly
bears and develop management plans on publicly owned lands that will encourage the naturil
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regencration of grizzly bears in areas with suitable habitat.” The Department is to take specific
actions to protect bald es and their habitsts,. RCW 77.12.650 and 77.12.655. The
Department i3 1o enhance eastern Washington viph:umnl populations and habitats, RCW
77.12.820 and 77.12,790. The legislature has provided a number of directives to protect and
increase the cold and warm water fish resources of the state. RCW 7144, RCW 77,85, RCW
77.95, RCW 77,100, RCW 77.105, and RCW 77.12.710. The Department also has several
statutory mandates to gmtcﬂt. manage and enhance shellfish resources, RCW 77.60.030,
T7.60.040, and 77.60,100.

Lastly the Department has statules which direct it to protect or take actions regarding
specific or regional locations, For example, RCW 77.55.160 identifies a reach of the Columbia
River, including tributaries, as an mous fish sanctuary, and it generally prohibits the
damming or creating of other obstructions to fish passage. The Department is to cooperate with
%:% Gz'ragnn counterpart to protect and manage the wildlife found In border areas. ROW

J2.325.

While the above discussion of the statutory bases for the Department of Fish and
Wildlife's participation in EFSEC proceedings may not be exhaustive, it covers the general
visions and the scope of specific mandates. T trust this information will be of benefit to you.
you have questions about these particular statutes, please do not hesitate to contact me (360
586-2428). EErTEer e AR



WETLAND REGULATION

I Regulatory Authority

A Federal
1. Section 4(M of the Clean Water Act [33 LU1.5.C, 1344]
8, Corps of Engineers [33 C.F.R. Part 320 et seq, |

(1) Permit required or discharges of dredged material into
“navigable waters.”

b. EPA
(1) EPA regulations govern Corps process [40 C.F.R. Part 320)
(2) Veto authority over Corps permit

. Endangered Species Act concurrence

B. State of Washington
. No comprehensive stote wetlands regulations
2. State must centify the following with regard 1o Corps permits:

a. consistency with state coastal zone management program (i.e.
State Shoreline Management Act) [16 U.S.C. 1456]

b, compliance with state water quality standards [33 L.8.C. 1341)

3. For non-EFSEC projects, the Department of Ecology provides state
certification

4. For EFSEC projects, EFSEC provides state certification
C. Local Government
I Local governments regulate wetlands primarily under the following:

a. State Growth Management Act [chapter 36.70 RCW]



(1) Act requires local governments o designote and protect
wetlands as part of critical area regulation

b. State Shoreline Management Act [chapter 90.58 RCW)

(1) Local shoreline master programs have jurisdiction over
wetlands associated with lakes, streams and tidal waters

1. lasues

A, Delineation of Wetlands
B. Authority 10 Fill

1. Corps uses three-step approach:

a. have impacts been avoided to the maximum extent practicable?

b. have unavoidable impacts been minimized to the extent
appropriate and practicable?

. has appropriate mitigation been provided for unavoidable
impacts that cannot be minimized?

2. Alternative Analysis

C.  Role of Ecology in EFSEC projects.



